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Determination of the Supreme Court:

S.C.S.D. Nos. 04/2021, 05/2021, 07/2021 to 23/2021

IN THE SUPREME COURT OF THE DEMOCRATIC SOCIALIST
REPUBLIC OF SRI LANKA

“COLOMBO PORT CITY ECONOMIC COMMISSION”

S.C.S.D.No. 04/2021 Petitioner 1. Centre for Policy Alternatives
(Guarantee) Limited,
No. 6/5, Layards Road
Colombo 05.

2. Dr. Paikiasothy Saravanamuttu
No. 03, Ascot Avenue
Colombo 05.

Counsel Dr. K. Kanag-Isvaran, PC. with Shivan
Kanag-Isvaran, Lakshmanan Jeyakumar
Ms.Bhavani Fonseka and Aslesha
Weerasekera.

S.C.S.D.No. 05/2021 Petitioner G. Kapila Renuka Perera
Engineer
No. 34/4, Parakrama Lane
Kalubowila, Dehiwala.

Counsel Dharshana Weraduwage with Dhanushi
Kalupahana.
S.C S.D. No. 07/2021 Petitioner 1. Gamini Viyangoda

883/9, Flower Road,
Ethul Kotte.
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Counsel

S.C.S.D. 08/20201 Petitioner

Counsel

S.C.S.D. 09/2021 Petitioner

. Counsel

S.C.S.D. 10/2021 Petitioner

Counsel

S.C.S.D. Nos. 04/2021, 05/2021, 07/2021 to 23/2021

2. Kotawila Withanage
Janaranjana
71/4, Jaya Mawatha,
Mampe, Piliyandala.

M.A. Sumanthiran, PC. with Dr. Gehan
Gunatilleka and Ms. Divya
Mascranghe.

Palitha Range Bandara
No. 400 “Sirikotha”
Kotte Road, Pitakotte.

Eraj de Silva with Manjuka
Fernandopulle, Daminda Wijerathna,
Janagan Sundhamoorthy.

Vagira Abeywardena
No. 400 “Sirikotha”
Kotte Road, Pitakotte.

Ronald Perera, PC. with Dinesh
Vidanapathirana, Yasas de Silva and
N. Fernando.

Rathnayake Mudiyanselage
Ranjith Madduma Bandara
31/3, Kandawatte Terrace
Nugegoda.

Thisath Wijayagunawardane, PC,with
Gihan Liyanage, Jithen de Silva and
Amanda Abeysinghe.
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S.C.S.D. 11/2021 Petitioner

Counsel

S.C.S.D. 12/2021 Petitioner

Counsel

S.C.S.D. 13/2021 Petitioner

S.C.S.D. Nos. 04/2021, 05/2021, 07/2021 to 23/2021

Harshana Supun Rajakaruna
“Siri Radha Bawana”
Millethe, Kirindiwela.

Farman Cassim, PC. with Tharaka
Nanayakkara, Budwin Siriwardena,
Mithun Imbulamure, Vinura Kularatne.

Wasantha Samarasinghe.
No. 224, New Town,
Thambuththegama.

Shantha Jayawardane with Niranjan
Arulpragasam and Chamara
Nanayakkarawasam.

1. Lesley Shelton Devendra,
480/2, Avissawella Road,
Mulleriyawa.

2. Warahena Liyanage Don Marcus
91/15, Melwatte Ekala,
Ja-Ela.

3. Palitha Athukorale
69/B, Anderson Road,
Kalubowila, Dehiwala.

4. Maxwell Sylvester Jayakody
No. 3. Bala Thampoe Lane,
Colombo 03.

5. Pulukkudiarachige Don Anthony
Linus Jayathilake
No. 17, Barracks Lane,
Colombo 02.
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Counsel

S.C.S.D. 14/2021 Petitioner

Counsel

S.C.S.D. 15/2021 Petitioner

Counsel

S.C.S.D. 16/2021 Petitioner

A 18

S.C.S.D. Nos. 04/2021, 05/2021, 07/2021 to 23/2021

S.H.A. Mohammed with Laknath
Senevirathne.

Galgamuarachchige Sudharma
Shyamali

26, Buthpitiya South,
Buthpitiya.

S.H.A. Mohammed with Laknath
Senevirathne.

1. Ven. Muruthettuwe Ananda
Nayaka Thero,
Chief Incumbent of the Sri
Abhayarama Purana Viharaya
President of the Public Service
United Nurses’ Union
Sri Abhayarama Purana Viharaya
Narhenpita, Colombo 05.

2. Nagashenage Dasun Yasas Sri
Nagashena,
No. 90/12, Gramasanwardana Road,
Polwatta, Pannipitiya.

Dr. Wijeyadasa Rajapakshe, PC. with
Mayura Gunawansa, PC., Gamini
Hettiarachchi, Suraj Walgama,
Rakitha Rajapakshe, Madhava
Jayawardhana, Harsha Liyanaguruge
and Dharani Pallewatte.

Rajika Kodithuwakku, AAL,
No. 44, New Kolonnawa Road,
Moragasmulla, Rajagiriya.
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Counsel

S.C.S.D. 17/2021 Petitioner

Counsel

S.C.S.D. 18/2021 Petitioner

Counsel

S.C.S.D. Nos. 04/2021, 05/2021, 07/2021 to 23/2021

Chrishmal Warnasuriya with Ms.
Wardani Karunaratne, Ms. Kumudu
Hapuarachchi, Selvarajah Arjunkumar
and Ms.Maduwanthi Konara

1. Dr. Ajantha Perera
16, Temple Road
Rattanapitiya
Boralesgamuwa.

2. H.D. Oshala Lakmal Anil Herath
22, Wata Mawatha
Piliyandala.

3. Jeran Jegatheesan
155/8, 4™ Lane
Dolalanda Gardens
Thalawathugoda.

Chrishmal Warnasuriya with Ms.
Wardani Karunaratne, Ms. Kumudu
Hapuarachchi, Selvarajah Arjunkumar
and Ms. Maduwanthi Konara.

Kandhana Archchige Bandula
Charasekera

No. 119, University Road,
Rathanapitiya Road,
Boralesgamuwa.

Shiral Lakthilake with Chathura
Galhena, Ms. Manoja Gunawardane.
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S.C.S.D. 19/2021

S.C.S.D. 20/2021

S.C.8.D. 21/2021

S.C.S.D. 22/2021

Petitioner

Counsel

Petitioner

Petitioner

Counsel

Petitioner

S.C.S.D. Nos. 04/2021, 05/2021, 07/2021 to 23/2021

1. Transparency International Sri
Lanka (Guarantee) Limited
5/1, Elibank Road, Colombo 05.

2. Ashala Nadishani Perera
No. 31, Shalawa Road,
Mirihana, Nugegoda.

Dr. K. Kanag-Isvaran, PC. with Shivan
Kanag-Isvaran, Lakshmanan
Jeyakumar, Ms. Sankhitha Gunaratne.

Nagananda Kodithuwakku
No. 99, Subadrarama Road
Nugegoda . .

Appeared in person.

Saliya Kithsiri Mark Pieris, PC

President,

Bar Association of Sri Lanka

No. 153, Mihindu Mawatha, Colombo 12

Ikram Mohamed, PC. with A.M. Faaiz,
M.S.A. Wadood, Roshan Hettiarachchi,
Shivan Cooray.

Rajeev Amarasuriya
Attorney-at-Law

The Secretary

The Bar Association of Sri Lanka
No. 153, Mihindu Mawatha,
Colombo 12.
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S.C.S.D. 23/2021

Counsel

- Peétitioner

Counsel

S.C.S.D. Nos. 04/2021, 05/2021, 07/2021 to 23/2021

Uditha Egalahewa, PC. with N.K.
Ashokbharan, Vishva Vimukthi and
Niranjan Arulpragasam.

1. Raveena Gayendri de Silva,
50/12, 1* Lane,
Gemmunupura,
Kothalawela, Kaduwela.

2. Rafeek Mohamed Fathima Shahla
58/E, 9™ Mile Post,
Alawathugoda.

Rushdhie Habeeb with Azard
Musthapha, Sandeepa
Gamaathige, Ms. Samadhi
Lokuwaduge and Nayanathara
Mendis.

Vs.

1. Hon. Attorney General
Attorney General’s Dept.
Colombo 12.

Respondent in all cases

2. Secretary General of Parliament

Parliament Complex
Sri Jayewardenepura, Kotte.

1st Respondent in SC.SD.12/21
and SC.SD 15/21)
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Counsel for the State:

Intervenient- Petitioners

Petitioner

Counsel

-Petitioner

Counsel

Petitioner

Counsel

Petitioner

18 324

S.C.S.D. Nos. 04/2021, 05/2021, 07/2021 to 23/2021

Ms. Farzana Jameel, PC. ASG.,

Milinda Gunathilake, SDSG.,

Nerin Pulle, SDSG., Dr. Avanti

Perera, SSC., Suranga Wimalasena, SSC.,
Suren Gnanaraj, SSC. and Ms. Kanishka
de Silva Balapatabendi, SSC.

Prof. G.L. Pieris

Gamini Marapana, PC. with Navin
Marapana, PC., Nishanthi Mendis,
Kaushalya Molligoda, Uchtha
Wickremesinghe, Nandana Kumara
Thanuja Meegahawatta and Saumya
Hettiarachchi.

Dr. P.B. Jayasundera

Romesh de Silva, PC. with Palitha
Kumarasinghe, PC., and Dhuthika
Wickramanayake.

Luxman Peiris Wickramarathna
Siriwardena

Anura Meddegoda, PC, with Yasa
Jayasekera, Asela Muthumudalige,
Lakshman Siriwardane and Nadeesha
Kannangara.

S.R. Attygalle
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Counsel

Petitioner

Counsel

Petitioner

Counsel

Petitioner

| Counsel

Petitioner

Counsel

Petitioner

S.C.S.D. Nos. 04/2021, 05/2021, 07/2021 to 23/2021

Sanjeewa Jayawardena, PC. with
Lakmini Warusavithana, Rukshan
Senadheera and Dr. Milhan
Mohommed.

Donald Fernando

Sanjeewa Jayawardena, PC. with
Lakmini Warusavithana, Rukshan
Senadheera and Dr. Milhan
Mohommed.

Vidana Gamage Sampath Chaminda

Nihal Jayawardene, PC. with Harsha
Fernando, Shamalie Gunawardene and
Gamunu Chandarasekera.

Sagara Kariyawasam

Kushan D' Alwis, PC. with Kaushalya
Nawarathne, Chamath Fernando,
Prabuddha Hettiarachchi, Sashendra
Mudannayake, Nuwan D' Alwis and
Manil Madugalla.

H.M. Vijitha Herath.

Kaushalya Nawaratne with Prabudda
Hettiarachchi, Hansika Iddamalgoda,
Manoda Mohotti and Jeewanthi
Bodhinayake.

Ekanayake Walawwe Nalin
Samarkoon
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Before:

2021,

S.C.S.D. Nos. 04/2021, 05/2021, 07/2021 to 23/2021

Counsel

Petitioner

Counsel

Petitioner

Counsel

Petitioner

Counsel

Petitioner

Counsel

Petitioner

Counsel

Nishan Premathirathne with Nadun
Wijeysiriwardena and Krishan
Fernandopulle.

Bataleeya Pathirannahalage Chathura
Pravi Karunaratne

Nishan Premathirathne with Nadun
Wijeysiriwardena and Krishan
Fernandopulle.

Wijethunga Appuhamyge Herman
Kumara

S.N. Vijithsingh.

Rajapakse Mudiyanselage, Chintaka
Pradeep Rajapakse
S.N. Vijithsingh.

Duminada Nagamuwa.

Nuwan Bopage.

Athula Priyadharshana De Silva.

V K. Choksy, PC. with D.S. Ratnayake,
Kamin Dissanayake and Minolie
Alexander.

Jayantha Jayasuriya, PC, CJ
Buwaneka Aluwihare, PC,J

Priyantha Jayawardena, PC, J
Murdu N.B. Fernando , PC, J

Janak De Silva, J.
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S.C.S.D. Nos. 04/2021, 05/2021, 07/2021 to 23/2021

A Bill titled “Colombo Port City Economic Commission” was published in the Government
Gazette of the Republic of Sri Lanka of 19™ March 2021 and was placed on the Order Paper of
Parliament on 8™ April 2021.

Nineteen petitions were filed on 15™ April 2021 invoking the jurisdiction of this Court in terms
of Article 121 to determine whether the Bill or any provisions of the Bill are inconsistent with
the Constitution. Upon receipt of the petitions, the Attorney-General was noticed in terms of

Article 134(1) of the Constitution.

The Court assembled for the hearing on 19™, 20®, 21%, 22" and 23™ of April 2021. The Court

heard all the Petitioners, Intervenient Petitioners and the Attorney General.

The preamble to the Bill reads as follows:

“WHEREAS in furtherance of the Directive Principles of State Policy enshrined in the
Constitution of the Democratic Socialist Republic of Sri Lanka, which requires the State
to ensure by means of public and private economic activity, the rapid development of the
country, whilst co-ordinating public and private economic activity in the national interest,
the Government of Sri Lanka has considered it necessary to establish a Special Economic
Zone within which there is ease of doing business that will attract new investments
primarily to facilitate the diversification of the service economy, to promote the inflow of
foreign exchange into such Zone, to generate new employment opportunities within such
Zone whilst facilitating the development of technical, professional, technological and
entrepreneurial expertise and to facilitate the promotion of urban amenity operations

within such Zone, through the settlement of a residential community:

AND WHEREAS it has become necessary having regard to the national interest or in the
interest of the advancement of the national economy, to establish a Special Economic
Zone to be called “the Colombo Port City Special Economic Zone” which will be an
international business and services hub with specialized infrastructure and other facilities
within such Zone, for the promotion and facilitation of economic activity including

international trade, shipping, logistic operations, offshore banking and financial services,

330
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S.C.S.D. Nos. 04/2021, 05/2021, 07/2021 to 23/2021

information technology and business process outsourcing, corporate headquarters
operations, regional distribution operations, tourism and other ancillary services:”
The Bill seeks to establish a Commission called the Colombo Port City Economic Commission
(hereinafter referred to as the “Commission™) which is to be entrusted with the administration,
regulation and control of matters connected with businesses and other operations in and from the

Area of Authority of the Colombo Port City. The Bill provides for -

Part1-  Establishment of the Colombo Port City Special Economic Zone and the Commission

Part I - Objectives and powers, duties and functions of the Commission

Part III - Composition of and the administration and management of the affairs of

the Commission

Part IV - Fund of the Commission

Part V - The Director-General and the staff of the Commission

Part VI - Application for and approval as an authorised person, agreement required
to be signed, single window investment facilitation, Sri Lanka citizens
engaging in business, employment, purchasing, leasing or renting

property ot utilising facilities or services

Part VII - Offshore companies to operate within the Area of Authority of the
Colombo Port City

Part VIII - Offshore banking business in and from the Area of Authority of the Colombo
Port City

Part IX - Determination and grant of exemptions or incentives for the promotion of businesses

of strategic importance
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S.C.S.D. Nos. 04/2021, 05/2021, 07/2021 to 23/2021

Part X - Applicability of the Condominium Management Authority Law and the Apartment
Ownership Law

Part XI - Applicability of the Securities and Exchange Commission Act

Part XII - Estate Manager and provision of general services

Part XIII - International Commercial Dispute Resolution Centre
Part XIV - Priority in hearing legal proceedings

Part XV - Interim provisions and investment protection

Part XVI — Miscellaneous Provisions

This Court is exercising the jurisdiction vested on it in terms of Article 120 of the Constitution
which requires it to determine whether the Bill in its entirety or any of its provisions is
inconsistent with the Constitution. When a primary determination is made as provided in Article
123(1) as to any inconsistency with the Constitution, the consequential determinations the Court

is required to make are specified in Article 123(2) which reads: -

“(2) Where the Supreme Court determines that the Bill or any provision thereof is

inconsistent with the Constitution, it shall also state —

(a) whether such Bill is required to comply with the provisions of paragraphs (1)
and (2) of Article 82;

or

(b) whether such Bill or any provision thereof may only be passed by the special
majority required under the provisions of paragraph (2) of Article 84; or

(c¢) whether such Bill or any provision thereof requires to be passed by the special

majority required under the provisions of paragraph (2) of Article 84 and
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S.C.S.D. Nos. 04/2021, 05/2021, 07/2021 to 23/2021

approved by the People at a Referendum by virtue of the provisions of Article
83,

and may specify the nature of the amendments which would make the Bill or

such provision cease to be inconsistent.”

During the hearing, the Petitioners raised objections to several clauses in the Bill on its

constitutionality.

In addition to those objections, Dr. Kanag-Isvaran, PC. appearirig for the Petitioners in S.C.S.D.
No. 4/2021 and S.C.S.D. No. 19/2021 challenged the legislative competence of Parliament to
legislate for the Colombo Port City on two grounds.

His first ground was that as a matter of Municipal Law, Parliament does not have legislative
power to pass the Bill since the Colombo Port City is not part of the territory of Sri Lanka. It was
contended that Article 5 defines the territory of the Republic of Sri Lanka and that the Bill seeks

to add, to this territory, an artificially created area.

Secondly, it was submitted that it is beyond the competence of the Parliament to enact this Bill
into law as a matter of ‘Applicable Law’. Dr. Kanag-Isvaran, P.C. submitted that any claim of
sovereignty to artificially created areas is governed by section 5(3) of the Maritime Zones Law
read with Article 56 of the United Nations Convention on the Law of the Sea (UNCLOS) and
that as a matter of Sri Lankan Law and International Law, an artificially created area of land

cannot constitute sovereign territory.

Article 5 of the Constitution reads :

“The territory of the Republic of Sri Lanka shall consist of the twenty five administrative

districts, the names of which are set out in the First Schedule and its territorial waters:

Provided that such administrative districts may be subdivided or amalgamated so as to

constitute different administrative districts, as Parliament may by resolution determine.”
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S.C.S.D. Nos. 04/2021, 05/2021, 07/2021 to 23/2021

Dr. Kanag-Isvaran, PC. submitted that the Bill proposes to add to this territory an artificially
created area of land in extent 446.6153 ha.. In this connection, he submitted that Clause 2 of the

Bill provides:

“There shall be established a Special Economic Zone to be called the Colombo Port City
Special Economic Zone (hereinafter referred to as the “Colombo Port City”). The Area of
Authority of the Colombo Port City herein established shall consist of the boundaries as set
out in Schedule I to this Act.”

Thus, it was submitted that the artificially created land described in Schedule I to the Bill is
being added to the ‘Western Boundary of the Colombo Divisional Secretary’s Division, Colombo
District’ at the connection points set out in the said Schedule I and thereby it is sought to confer
on it, the status of ‘sovereign territory of the Republic of Sri Lanka’ in violation of Article 5 of
the Constitution, and vitiates the Bill in its totality as a matter of Applicable Law.

Moreover, the learned President’s Counsel submitted that Clause 65(1) of the Bill states:

“From and after the date of commencement of this Act, all land comprising the Area of
Authority of Colombo Port City, shall be vested with the Commission in the manner set

out in subsection (3).”

Further, it was submitted that the Bill proceeds on the assumption that the artificially created area

of land is "crown land" and therefore it is untenable in law.

At the outset, it is pertinent to note that the Bill does not make provision to add any artificially
created area to the territory of Sri Lanka. As described in the preamble to the Bill, the object of
the Bill is to establish a Special Economic Zone to be called “the Colombo Port City Special
Economic Zone”. Clause 2 specifically makes provision to establish such Zone and when read
with Schedule I, provides the boundaries of the aforesaid Zone. Therefore, this Bill seeks to

establish this Special Economic Zone within the area of which the boundaries are defined.

Furthermore, in Schedule I, the extent and the location of this land is described as “...containing
in extent of 446.6153 ha. situated in Colombo, in the Western Province...”. On 23" July 2019,

the Minister of Internal and Home Affairs and Provincial Councils and Local Government had
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moved a resolution under section 3 of the Administrative Districts Act No. 22 of 1955 to alter the
area of authority and the limits of the Administrative District of Colombo by the inclusion of the
reclaimed area of land known as “Port City Colombo™ and to annex the said area of land to the
Divisional Secretary’s Division of Colombo in the Administrative District of Colombo. The

extent and the boundaries of the relevant land are described in the schedule to the said resolution.

The resolution reads: -
“That this Parliament resolves under Section 3 of the Administrative Districts Act, No. 22

of 1955 that: -

(a) the area of authority and the limits of the Administrative District of
Colombo specified in the First Schedule to the Administrative Districts
Act, No. 22 of 1955 shall be altered by the inclusion of the reclaimed area
of land known as “Port City Colombo” described in the Schedule hereto,
within the area of authority and the limits of the Administrative District of
Colombo; and

(b) such reclaimed area of land shall be annexed to the Divisional Secretary’s

Division of Colombo in the Administrative District of Colombo.”

The Minster of Internal and Home Affairs and Provincial Councils and Local Government by a
notice under the Administrative Districts Act, No. 22 of 1955, published in the Gazette
(Extraordinary) No. 2135/13 dated 5™ August 2019, informed the public “that the area of
authority and the limits of the Administrative Districts of Colombo specified in the First
Schedule to the Administrative Districts Act, No. 22 of 1955 shall be altered by inclusion of the
reclaimed area of iand known as ‘Port City Colombo’ described in the Schedule hereto”, based
on the resolution passed in Parliament on 23 July 2019. Therefore, the alteration of the
boundaries of the Colombo Administrative District had been made effective in the year 2019

through the process provided in the Administrative Districts Act, No. 22 of 1955.

It is pertinent to note that Article 5 of the Constitution read with First Schedule lists out the
names of twenty five districts which forms part of the territory of the Republic but does not

describe the extent or the boundaries of those specified districts. Furthermore, Article 5 makes
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